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IN THE 


United States (Eourt nf Appeals 

FOR THE DISTRICT OF COLUMBIA 
January Term, 1938 


No. 


City of Atlanta, Georgia 
against 

National Bituminous Coal Commission 


PETITION TO REVIEW AND REVERSE 
ORDERS OF THE NATIONAL BITUMINOUS 
COAL COMMISSION. 


To The Honorable Judges of the United States 
Circuit Court of Appeals for the District of 
Columbia : 

COMES NOW the City of Atlanta and respect¬ 
fully shows: 

I. 

Petitioner is a municipal corporation, organized 
and existing under and by virtue of the laws of 
the State of Georgia, and is a political subdivision 
of the said State of Georgia, exercising a part of 
the sovereign powers thereof. 


1. This is a petition under Section 6 (b) of the 
Bituminous Coal act of 1937 to review a motion to 
vacate and set aside orders fixing minimum prices 
for coal, said Orders being Nos. 89 to 101, inclu¬ 
sive, and Orders supplemental thereof, issued by 
the National Bituminous Coal Commission, here¬ 
inafter referred to as the Commission, and to re¬ 
verse the order of said Commission denying said 
motion, and to review and to reverse the order of 
said Commission declining to suspend pendente lite 
such minimum price Orders as directly affect the 
purchase of coal by petitioner. 

2. Petitioner avers that this Court has juris¬ 
diction under Section 6 (b) of the Bituminous Act 
of 1937 (U. S. C. A. Title 15, Par. 828-851) to 
review the order of said Commission refusing to 
vacate and set aside said minimum price Orders, 
for the reason that otherwise petitoner would be 
without a remedy to question the legality of said 
Orders. 

3. Petitioner further avers that if the Bitumi¬ 
nous Coal Act of 1937 be so interpreted and ap¬ 
plied as to deprive it of a right to review judicially 
the said Orders, and Orders supplemental thereof 
issued by said Commission, by reviewing the action 
of said Commission in denying said motions to sus¬ 
pend and vacate said Orders; then the said Act 
would be unconstitutional and void, in that it 
would deny this petitioner due process of law in 
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violation of the Fifth Amendment to the Constitu¬ 
tion of the United States. 

III. 

1. The National Bituminous Coal Commission 
by its Orders, Nos. 89 to 101, inclusive, issued 
November 30th, 1937, and effective December 
16th, 1937, established minimum prices for bitu¬ 
minous coal, which vitally and adversely affect 
petitioner. Said Orders were duly published in 
the Federal Register, Volume 2, No. 234, Decem¬ 
ber 3rd, 1937, and therefore may be judicially 
noticed. 

2. Petitioner avers that at no time prior to the 
issuance of said Orders, and at no time prior to 
the effective date thereof did it have a full and fair 
hearing as required by the Bituminous Coal Act 
of 1937, and by the Fifth Amendment to the Con¬ 
stitution of the United States. 

3. Petitioner further avers that no public 
hearing on the question of establishing minimum 
prices for coal was had by said Commission prior 
to the issuance of said Orders, and that, therefore, 
there was no proceeding within the contemplation 
of the Act to which petitioner could have been a 
party, and that petitioner was not a party to any 
proceeding for the establishment of minimum 
prices for coal. 

4. It is averred that the said minimum price 
Orders were issued by the National Bituminous 
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Coal Commission and made effective without 
notice of a hearing, without according a hearing 
to interested parties, and without making findings 
of fact as required by the Act. 

5. Petitioner further avers that the Commis¬ 
sion exceeded its statutory authority and deprived 
petitioner of property without due process of law 
in violation of the Fifth Amendment to the Con¬ 
stitution of the United States, in fixing the mini¬ 
mum prices for coal in its said Orders Nos. 89 to 
101, inclusive, and supplemental orders affecting 
said prices, and in refusing to grant petitioner’s 
motion to vacate and set aside said orders, and in 
refusing to pass upon petitioner’s motion to sus¬ 
pend pendente lite said prices. 

6. Petitioner avers that said minimum price 
orders were supplemented and modified by other 
orders, which have been issued and published in 
the Federal Register as follows: 


Order No. 

Vol. 

Number 

Date 

113 

2 

240 

December 11, 1937 

114 

2 

240 

December 11, 1937 

140 

2 

246 

December 21, 1937 

141 

2 

246 

December 21, 1937 

142 

2 

246 

December 21, 1936 

143 

2 

246 

December 21, 1937 

144 

2 

246 

December 21, 1937 

145 

2 

246 

December 21, 1937 

146 

2 

246 

December 21, 1937 

147 

2 

246 

December 21, 1937 
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The supplemental orders may be judicially 
noticed and are subject to the same objections as 
the original minimum price Orders Nos. 89 to 101, 
inclusive, hereinbefore referred to. 

7. Petitioner further avers that said Orders 
Nos. 89 to 101, inclusive, issued by the Commis¬ 
sion, as well as all Orders subsequently promul¬ 
gated modifying said Orders are invalid, null and 
void for the following reasons, in addition to rea¬ 
sons hereinbefore assigned, to-wit: 

(a) Congress was wholly without consti¬ 
tutional authority to pass the Bituminous Coal 
Act of 1937 (U. S. C. A. Title 15, Pars. 828- 
Sol), in that the powers delegated the Con¬ 
gress of the United States by the Constitution 
under Article 1, Section 8, grant no authority 
or power to Congress to fix the minimum sale 
price of commodities and particularly Bitumi¬ 
nous coal. 

(’b) That the enactment of said minimum 
prices deprives petitioner of its property with¬ 
out due process of law, contrary to the Fifth 
Amendment of the Constitution of the United 
States for the reason that it prohibits the City, 
the petitioner herein, from entering into con¬ 
tracts with the producers of coal for the pur¬ 
chase of its reasonable requirements at prices 
that will permit of the continued use of Bitu¬ 
minous Coal in the operation of its Water 
Works System, and other necessary govern¬ 
mental operations. 

(c) That said Orders deprive petitioner 
of property without due process of law, con- 
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trary to the provisions of the Fifth Amend¬ 
ment to the Constitution of the United States, 
in that the maintenance of such prices will 
compel petitioner to abandon valuable prop¬ 
erty from active service. 

(d) That said Act violates rights of the 
petitioner under the Fifth Amendment to the 
Constitution of the United States, in that said 
Act deprives petitioner of its inalienable rights 
to contract with whom its pleases, and upon 
such terms as it may agree upon for the pur¬ 
chase of coal, the use of which is a necessary 
and essential commodity used by petitioner in 
rendering governmental services as a munici¬ 
pality and a political subdivision of the State 
of Georgia. 

(e) That the minimum price fixed by said 
Orders constitutes a burden on, and is an 
undue and unauthorized interference with, 
the essential governmental functions of the 
City of Atlanta and is contrary to and in vio¬ 
lation of the Tenth Amendment of the Consti¬ 
tution of the United States, in that the use of 
Bituminous coal by the City of Atlanta is 
necessary to the essential governmental func¬ 
tions in the operation of its water w’orks, its 
crematory, its hospitals and its public schools. 

(f) That the minimum price fixed by said 
Orders, under the terms of said Act, is appli¬ 
cable only to members of the Bituminous Coal 
Code, and is not applicable to non-members, 
and is therefore discriminatory and in viola¬ 
tion of the Fifth Amendment of the Constitu¬ 
tion of the United States, in that such non¬ 
members are permitted to sell their coal at 
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such prices as they may see fit to charge, and 
is further discriminatory in that under the pro¬ 
visions of said Act coal not shipped in inter¬ 
state commerce is unaffected by the minimum 
coal prices, and petitioner being in an area 
where it is compelled to purchase its coal 
mined and produced in other states, is there¬ 
fore compelled to pay a fixed and arbitrary 
price which is higher than the coal priced at 
the mine where the coal is not shipped in inter¬ 
state commerce. 

(g) That the tax on coal provided in Sec¬ 
tion 3 (b) is invalid and without authority of 
the Constitution of the United States, Article 
1, Section 8, Paragraph 1, in that said Section 
when considered in connection with the other 
terms of this Act is imposed only on those who 
are not members of the Bituminous Coal Code 
for the reason that Congress cannot under the 
pretext of raising revenue impose a tax on the 
producers of Bituminous Coal who refuse to 
become members of the Code and to maintain 
the minimum prices fixed by this Commission, 
and at the same time exempt those who are 
members of the Code who have agreed to 
maintain minimum prices. 

(h) That the minimum prices fixed by 
said Orders, promulgated by this Commission, 
are arbitrary and without authority of law, 
and contrary to the purposes of the Federal 
Constitution, in that the said minimum prices 
have been established for the benefit of the 
producers and not the general public, in that 
the said minimum prices tend to obstruct and 
do obstruct the free flow of interstate com- 
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merce; in that said minimum price is based on 
confidential information furnished by mem¬ 
bers of the Bituminous Coal Commission, and 
that the said minimum prices have no rela¬ 
tion to the cost of coal at any particular pro¬ 
ducing mine. 

(i) The National Bituminous Coal Act is 
a naked delegation of legislative power with¬ 
out sufficient standards, in that Section 4, 
Part II, Paragraph (a), authorizes District 
Boards to determine the weighted average of 
the total cost of ascertainable tonnage in the 
particular district, and based upon this aver¬ 
age cost to propose minimum prices in the fol¬ 
lowing language: 

“The minimum prices so proposed shall re¬ 
flect, as nearly as possible, the relative market 
value of the various kinds, qualities, and sizes 
of coal, shall be just and equitable as between 
producers within the district, and shall have 
due regard to the interests of the consuming 
public. The procedure for proposal of mini¬ 
mum prices shall be in accordance with rules 
and regulations to be approved by the Com¬ 
mission.” 

The Act is silent as to any standard for the 
determination of the market value of the vari¬ 
ous kinds, qualities and sizes of coal, or the 
determination of what shall be just and 
equitable between the producers, or how it 
shall have due regard to the interest of the 
consuming public. 

(j) The said Act violates the rights of the 
petitioner under the Fifth Amendment to the 
Constitution of the United States, in that said 
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Act authorizes said Commission and said Dis¬ 
trict Boards to consider in connection with the 
establishment of minimum prices confidential 
records of “Code Members” and confidential 
records in the possession of the Bureau of 
Internal Revenue in the following particulars. 

Section 4, Part 2, provides: 

“All code members shall report all spot or¬ 
ders to such statistical bureau hereinafter 
provided for as may be designated by the Com¬ 
mission and shall file with it copies of all con¬ 
tracts for the sale of coal, copies of all invoices, 
copies of all credit memoranda, and such other 
information concerning the preparation, cost, 
sale, and distribution of coal as the Commis¬ 
sion may authorize or require. All such 
records shall 'be held by the statistical bureau 
as the confidential records of the code member 
filing such information.” 

“The computation of the total costs shall 
include the cost of labor, supplies, power, 
taxes, insurance, workmen’s compensation, 
royalties, depreciation and depletion (as de¬ 
termined by the Bureau of Internal Revenue 
in the computation of the Federal income tax) 
and all other direct expenses of production, 
coal operators’ association dues, district board 
assessments for Board operating expenses 
only levied under the code, and reasonable 
costs of selling and the cost of administra¬ 
tion.” 

“As soon as possible after its creation, each 
district board shall determine, the cost data 
submitted by the proper statistical bureau of 
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the Commission, the weighted average of the 
total costs of the ascertainable tonnage 
produced in the district in the calendar year 
1936.” 

(k) There was no evidence legally before 
the Commission at the time said Orders were 
issued sufficient to authorize the establish¬ 
ment of such minimum prices. 

(l) The said minimum price Orders were 
issued 'by the Commission without reasonable 
public notice of a hearing, without a hearing, 
without findings of fact and without any legal 
record upon which findings of fact could 
legally be based. 

8. Petitioner avers that said Bituminous Coal 
Act passed by the 75th Congress of the United 
States of America, and approved by the President 
on April 26th, 1937 (U. S. C. A. Title 15, Pars. 828- 
851), is contrary to the Constitution of the United 
States in each of the particulars set forth in the 
preceding Paragraphs (a) to (j), inclusive, and 
that this court should so declare. 

IV. 

1. Under date of February 11th, 1938 at a 
hearing before the Bituminous Coal Commission 
your petitioner made the following motion, to-wit: 

“Now comes the City of Atlanta, Georgia, 
and moves that all orders promulgated by this 
Commission fixing a minimum price for bitu¬ 
minous coal be suspended, vacated and set 
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aside upon the following grounds and for the 
following reasons: 

“ (1) There was no evidence legally before 
the Commission at the time said orders were 
promulgated sufficient to authorize the estab¬ 
lishment of such minimum prices. 

“ (2) The orders were issued and the min¬ 
imum prices were fixed without complying 
with the requirements of the act creating the 
National Bituminous Coal Commission and 
setting forth its powers, in that said orders 
were entered without reasonable public notice 
of a hearing, without a hearing, without 
affording interested parties an opportunity to 
be heard, without findings of fact and without 
any legal record upon which findings of fact 
could be based. 

“(3) The said orders fixing minimum 
prices for bituminous coal constitute an un¬ 
authorized and illegal interference with the 
sovereignty of the State of Georgia in that 
said orders constitute a burden on the essen¬ 
tial governmental functions of the City of 
Atlanta, a political subdivision of the State of 
Georgia.” 

This motion was immediately denied by the 
Commission and exceptions duly taken thereto by 
counsel for petitioner. 

2. Immediately after the denial of the motion 
as alleged in the preceding Paragraph petitioner 
moved the Commission to suspend and stay pen¬ 
dente lite all of the minimum prices for bituminous 
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coal fixed by Orders Nos. 95, 96, 101, 131, 132, 
135 and 157, same being prices fixed for coal in 
producing areas serving petitioner. The Commis¬ 
sion declined to grant said motion, but took same 
under advisement, and has failed otherwise to rule 
upon said motion, except as will hereinafter be 
shown. Petitioner alleges that the failure to rule 
upon the motion was the equivalent of a denial 
thereof. Exceptions were duly taken to the failure 
of the Commission to rule immediately upon the 
motion. The motion was made in the following 
language: 

“Now comes the City of Atlanta, Georgia, 
and moves the Commission to suspend and 
stay pendente lite all the minimum prices for 
bituminous coal fixed by orders Nos. 95, 96, 
101, 131, 132, 135 and 157, and the price 
schedules made a part thereof, upon the 
ground and for the reason: 

“(1) Petitioner now has pending before 
this Commission a petition under Section 
4 II (D) in which the constitutionality and 
legality of said orders is questioned and in 
which petitioner seeks to vacate and set aside 
said orders. 

“ (2) That said petition is now pending on 
hearing before this Commission and that a sub¬ 
stantial length of time will intervene before a 
final adjudication of the questions raised can 
be had. 

“(3) That the City of Atlanta will suffer 
irreparable injury and is suffering irrepar- 
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able injury by virtue of the minimum prices 
fixed by said orders complained of therein.” 

3. Petitioner further shows that the National 
Bituminous Coal Commission by an official an¬ 
nouncement, being known and designated as Re¬ 
lease No. 300, officially overruled and denied all 
petitions and motions then and there pending ‘be¬ 
fore said Commission seeking to vacate or suspend 
minimum price Orders. The statement released 
for publication in part is as follows: 

“In order to correct unsupported conject¬ 
ures about the status of the National Bitumi¬ 
nous Coal Commission and the minimum price 
schedules it has established under the Bitu¬ 
minous Coal Act of 1937, Chairman Charles 
F. Hosford, Jr., today was authorized by the 
Commission to issue the following statement: 

“At the outset let me make it clear beyond 
a shadow of doubt that 

“1. The Commission has not suspended its 
orders establishing marketing rules 
and regulations and minimum prices. 

“2. All such regulations and minimum 
prices, therefore, remain in full force 
and effect except where a court of com¬ 
petent jurisdiction has intervened, and 
even then regulations and minimum 
prices are suspended only to the extent 
specifically directed in a court order. 

“3. Confident in the knowledge that it did 
not act arbitrarily or capriciously in 
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effectuating the mandates of the law, 
the Commission has no intention of sus¬ 
pending the regulations and price 
schedules it established after many 
months of hard work, careful studies, 
i and under the guidance of competent 

legal counsel.” 

“In the meantime, every order of the Com¬ 
mission remains in full force and effect, ex¬ 
cept those which are enjoined by a court of 
competent jurisdiction. We shall, of course, 
invoke the full protection that the course of 
judicial procedure affords our actions as a 
Commission of the United States Government. 
We are firm in our belief in the constitution¬ 
ality and practicability of this law, and no less 
sincere in the belief that we effectuated it 
properly.” 

4. Petitioner avers further that Release No. 
300 issued by authority of the Commission consti¬ 
tutes an admission that the inescapable effect of 
minimum prices would produce increases in prices 
for industrial coal, and that said Commission had 
arbitrarily acted in fixing such prices so as to 
reduce the cost to the household consumer, and to 
protect him against increases saddled upon the in¬ 
dustrial consumer. The language is as follows: 

“It was inescapable that enforcement of the 
law would produce increases in prices for in¬ 
dustrial coal. The law was adopted to stop 
the practice of selling coal below the cost of 
production, a practice that had ruined one of 
our greatest industries. The Commission 
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was deliberate, however, in its action to pro¬ 
tect the household consumer against increased 
prices of coal at the mine. The household 
consumer for years has borne an unfair share 
of the cost of producing coal; the losses have 
been primarily in sales in the larger buyers, 
some of whom are now attacking the mini¬ 
mum price schedules. We have protected the 
household consumer insofar as f. o. b. mine 
prices are concerned but we have no power to 
control that small minority of dealers who un- 
truthfullv use the law’ as an excuse for exact¬ 
ing higher profits from the unorganized little 
consumers.” 


V. 

1. Petitioner avers that it has suffered and 
will continue to suffer irreparable damages on ac¬ 
count of the minimum prices fixed 'by said Com¬ 
mission, unless this court suspend said prices 
'pendente lite by reason of the following facts. 

(a) Prior to the effective date of said mini¬ 
mum price Orders, petitioner was able to buy coal 
for the operation of its Water Works at the rate 
of $1.00 per ton, F. 0. B. transportation at the 
mine; and that since the effective date of said 
minimum price Orders petitioner has been re¬ 
quired to pay and will be required to pay $1.70 
per ton at the mine. 

(b) That prior to the effective date of said 
minimum price Orders petitioner entered into a 
contract with Campbell Coal Company, Atlanta, 
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Georgia, for the purchase of 1500 tons, 2x4 egg 
coal, at $1.84 per ton, F. 0. B. at the mine, Cairne, 
Kentucky, subject to all rules and regulations of 
the National Bituminous Coal Act of 1937, said 
prices to be protected only to the extent authorized 
by the Act, and that prior to the effective date 
petitioner had purchased quantities of said coal at 
$1.84 per ton and that since the effective date of 
said Act petitioner is now required to pay $2.35 
per ton, F. 0. B. transportation at the mine. 
Petitioner shows that this particular type of coal 
is necessary for the heating of its public schools. 

(c) Your petitioner further shows that prior 
to the effective date of said Orders it entered into 
a contract for the purchase of 'bituminous coal 
from Randall Fuel Company, Inc., as follows: for 
1800 tons, nut and slack coal at $1.45 per ton, 
F. 0. B. transportation at mine, Petain, Ken¬ 
tucky; said order was subject to all provisions of 
the National Bituminous Coal Act signed by the 
President in April, insofar as it affects municipal¬ 
ities. Since the effective date of said minimum 
price Orders your petitioner has been compelled to 
pay under the terms of said contract $1.79 per ton, 
F. 0. B. mine, Petain, Kentucky. It is necessary 
and was necessary for your petitioner to purchase 
said coal for the heating of its public schools. 

(d) Your petitioner further shows that imme¬ 
diately after presenting the motion to suspend 
prices 'pendente lite referred to in preceding Par¬ 
agraph IV (2), the said Commission adjourned. 
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(e) Your petitioner further avers that under 
the terms of said press Release No. 300, issued by 
authority of the Commission, it will be futile, use¬ 
less and foolish to appeal to the National Bitumi¬ 
nous Coal Commission for relief pendente lite or 
otherwise, and that said statement constitutes an 
official judgment of the Commission condemning 
petitioners before it and declining their petition. 

WHEREFORE, the premises considered, peti¬ 
tioner prays: 

1. That this petition be received and filed. 

2. That the Commission be required to certify 
and file in this Honorable Court a transcript of 
the record of the motions made to vacate and set 
aside and to stay pendente lite said prices, and the 
action of the Commission thereon. 

3. That the Commission be required to certify 
and file in this Honorable Court a copy of Release 
No. 300, issued under authority of the Commis¬ 
sion, February 14, 1938. 

4. That this Honorable Court enters an order 
pendente lite, but after notice and hearing sus¬ 
pending until final adjudication, said price fixing 
Orders of the Commission so far as they or any 
of them purport to establish minimum prices for 
bituminous coal required by petitioner, until the 
case herein presented can be finally heard and de¬ 
cided by this Honorable Court. 
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5. That petitioner be afforded an oral hearing 
on its petition for relief 'pendente lite at the earli¬ 
est possible date. 

6. That upon final hearing as provided by- 
statute this Honorable Court enter an order per¬ 
manently vacating and setting aside the said price 
fixing orders of the Commission as being contrary 
to law and contrary to the Constitution of the 
United States. 

7. That your petitioner have such other and 
further relief in the premises as this Honorable 
Court may deem just and proper, and petitioner 
in duty bound will ever pray, etc. 

J. C. Murphy, 

808 Citz. & Sou. Bank Bldg., 

Atlanta, Georgia. 

Charles S. Rhyne, 

730 Jackson Place, N. W. 

Washington, D. C. 

Attorneys for Petitioner . 
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GEORGIA— Fulton County. 

J. C. Murphy being duly sworn on oath says that 
he is an Attorney for the City of Atlanta, Georgia, 
the petitioner herein; and that he has read the 
foregoing petition and is familiar with the facts 
therein stated and that the same are true, except 
as to those stated on information and belief and 
as to these he believes them to be true. 

J. C. Murphy, 

Sworn to and subscribed before me 
this the 17 day of February, 1938. 

Evelyn Dewberry, 

Notary Public , Ga., State at Large. 
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United States Court of Appeals for the 
District of Columbia 

January Term, 1938 


No. 7116 

City of Atlanta, Georgia 

v. 

National Bituminous Coal Commission 


i MEMORANDUM FOR THE RESPONDENT IN SUPPORT OF 

MOTION TO DISMISS 


STATEMENT 

On November 30,1937, the National Bituminous 
Coal Commission issued its Orders Nos. 89-101. 
which established minimum prices for bituminous 
coal, effective December 16, 1937. These orders 
were modified by supplementary orders issued dur¬ 
ing the month of December. 

On February 11, 1938, the City of Atlanta, peti¬ 
tioner herein, a consumer of coal, at a hearing be¬ 
fore the Commission moved (Petition, pp. 10-11)— 

* * * that all orders promulgated by 

this Commission fixing a minimum price for 
bituminous coal be suspended, vacated, and 
set aside upon the following grounds and for 
the following reasons: 

(i) 




(1) There was no evidence legally before 
the Commission at the time said orders were 
promulgated sufficient to authorize the es¬ 
tablishment of such minimum prices. 

(2) The orders were issued and the mini¬ 
mum prices were fixed without complying 
with the requirements of the act creating the 
National Bituminous Coal Commission and 
setting forth its powers, in that said orders 
were entered without reasonable public no¬ 
tice of a hearing, without a hearing, without 
affording interested parties an opportunity 
to be heard, without findings of fact and 
without any legal record upon which find¬ 
ings of fact could be based. 

(3) The said orders fixing minimum 
prices for bituminous coal constitute an un¬ 
authorized and illegal interference with the 
sovereignty of the State of Georgia in that 
said orders constitute a burden on the es¬ 
sential governmental functions of the City 
of Atlanta, a political subdivision of the 
State of Georgia. 

This motion was immediately denied bv the Com- 

* •/ 

mission. Petitioner thereupon immediately (Peti¬ 
tion, pp. 11-12)— 

* * * moved the Commission to suspend 

and stay pendente lite all of the minimum 
prices for bituminous coal fixed by Orders 
Nos. 95, 96,101, 131, 132, 135, and 157, same 
being prices fixed for coal in producing areas 
serving petitioner. 

The Commission did not rule upon this motion. 


On February 21 petitioner filed with this Court 
its petition for review. The jurisdiction of the 
court was invoked under Section 6 (b) of the Bitu¬ 
minous Coal Act of 1937, which Section provides 
that “any person aggrieved by an order issued by 
the Commission in a proceeding to which such per¬ 
son is a party may obtain a review of such order” 
in the appropriate circuit court of appeals of the 
United States or in the United States Court of 
Appeals for the District of Columbia. 

The petition describes itself as a petition (Peti¬ 
tion, p. 2)— 

* * * to review a motion to vacate and 

set aside orders fixing minimum prices for 
coal, said Orders being Nos. 89 to 101, in¬ 
clusive, and Orders supplemental thereof, 
issued by the National Bituminous Coal 
Commission, hereinafter referred to as the 
Commission, and to reverse the order of 
said Commission denying said motion, and 
to review and to reverse the order of said 
Commission declining to suspend pendente 
life such minimum price Orders as directly 
affect the purchase of coal by petitioner. 

The petition alleged that the price fixing orders 
of the Commission were invalid both for proce¬ 
dural reasons and because the Act as a whole and 
as applied to the petitioner was unconstitutional. 
It was further alleged that the prices fixed by the 
Commission caused petitioner irreparable injury 
by increasing the prices of the coal bought by peti- 
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tioner. The petition prayed for an order pendente 
lite suspending- “said price fixing Orders of the 
Commission’* in so far as applicable to petitioner, 
and for a final (Petition, p. 18)— 

* * * order permanently vacating and 
setting aside the said price fixing orders of 
the Commission as being contrary to law 
and contrary to the Constitution of the 
United States. 

On February 24 the Commission issued its Order 
No. 230 revoking all of the price fixing orders, in¬ 
cluding those attacked by petitioner, effective at 
11:59 p. m., February 25, 1938. On the same day 
the Commission adopted a resolution in which it 
resolved to proceed to the re-establishment of mini¬ 
mum prices in conformity with a program to be 
adopted by it with the advice of its general counsel. 
The Commission is now proceeding to carry out 
such a program, in the course of which hearings are 
being held before the establishment of minimum 
prices. 

On March 25, 1938, the General Counsel for the 
Commission published an opinion in which he stated 
that “Commission Order No. 230 did not declare 
the price schedules and price orders invalid,” but 
that it revoked the orders and thus rendered all 
questions of law with respect to them moot. This 
opinion is not in the record, and we can not see its 
relevance, but inasmuch as it is relied on heavily 
by petitioner we wish to call it to the attention of 
the Court. 
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On April 26,1938, petitioner filed an amendment 
to its petition in which it alleged that the Commis¬ 
sion had revoked its price fixing orders but was 
proceeding to re-establish prices, and that any new 
prices established would irreparably injure peti¬ 
tioner. The prayer for relief was amended by a 
request for leave to prove the facts alleged in the 
amendment before the Commission, and by pray¬ 
ers that temporary and permanent injunctions be 
granted against the establishment of any minimum 
prices by the Commission in the future, and that a 
declaratory judgment be issued holding the Bitu¬ 
minous Coal Act unconstitutional and the price 
fixing orders previously revoked void ah initio. 

On May 2, 1938, the Commission filed with this 
Court its motion to dismiss the petition as moot and 
premature, and an opposition to the allowance of 
the amendment of the petition. On May 4, 1938, 
petitioner filed replies to these motions. 

ARGUMENT 

I 

The case has been rendered moot by the revocation of 

the orders attacked 

This suit is brought under Section 6 (b) of the 
Bituminous Coal Act, which provides that— 

Any person aggrieved by an order isued by 
the Commission in a proceeding to which 
such person is a party may obtain a review 
of such order in the Circuit Court of Ap¬ 
peals of the United States, within any circuit 
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wherein such person resides or has his prin¬ 
cipal place of business, or in the United 
States Court of Appeals for the District of 
Columbia, by filing in such court, within 
sixty days after the entry of such order, a 
written petition praying that the order of 
the Commission be modified or set aside in 
whole or in part. * * * Upon the filing 
of such transcript such court shall have ex¬ 
clusive jurisdiction to affirm, modify, and 
enforce or set aside such order, in whole or 
in part. 

The only order of the Commission issued in a pro¬ 
ceeding to which petitioner was a party is the order 
of February 11 denying petitioner’s motion for the 
suspension and setting aside of the price fixing 
orders. Petitioner makes no other claim, 1 and in 
its petition prayed only for the vacating of said 
price fixing orders. 

When the Commission, after the issuance of in¬ 
junctions pendente life by this Court in other cases, 
revoked its price fixing orders, petitioner auto¬ 
matically obtained the relief prayed for in its 
motion before the Commission and in its original 
petition in this Court. After the revocation this 
Court could grant petitioner no relief not already 
secured. The statute authorizes the Court—if it. 

1 The petition alleges that failure to act on the motion for 
a stay pendente Ute was the equivalent of an order of denial. 
Assuming this to he so, denial of such a motion would stand 
on no different footing than the order denying the motion 
for |>ermanent relief. 
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finds an order invalid—only to “set aside such 

* 

order, in whole or in part,” not to give declaratory 

opinions as to whether it was originally valid or 

as to the constitutionality of the Act. Since the 

order already had been set aside by the Cominis- 

sion, the granting of the only relief this Court had 

jurisdiction to grant petitioner would be futile and 

unnecessary. 

•/ 

This Court is sitting as a court of statutory and 
not of general jurisdiction, and thus can only grant 
the relief authorized bv the statute. But even a 
court of general jurisdiction would be required to 
dismiss this proceeding as moot, as the following 
cases on the subject, most of which have arisen in 
such courts, demonstrate. 

In the leading case of Mills v. Green, 159 U. S. 
651, 653, the Supreme Court stated: 

The duty of this court, as of every other 
judicial tribunal, is to decide actual contro¬ 
versies by a judgment which can be carried 
into effect, and not to give opinions upon 
moot questions or abstract propositions, or 
to declare principles or rules of law which 
cannot affect the matter in issue in the case 
before it. It necessarily follows that when, 
pending an appeal from the judgment of a 
lower court, and without any fault of the 
defendant, an event occurs which renders it 
impossible for this court, if it should decide 
the case in favor of the plaintiff, to grant 
him any effectual relief whatever, the court 
will not proceed to a formal judgment, but 

72148—38-2 
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will dismiss the appeal. And such a fact, 
when not appearing on the record, may be 
proved by extrinsic evidence. 

This principle has been applied in various cir¬ 
cumstances. In Bracken v. Securities <£ Exchange 
Commission, 299 U. S. 504, the Supreme Court held 
moot an appeal from an order requiring petitioner 
to testify before the Securities and Exchange 
Commission, upon withdrawal by the Commission 
of its application to compel petitioner to testify. 
In Commercial Cable Co. v. Burleson, 250 U. S. 
360, the Court held moot a case involving the 
right of the government to take over the cables 
during the war, upon a showing that the cables had 
been returned to the companies. In Standard Oil 
Company v. United States, 283 U. S. 163, 181, the 
Court held to be moot the issues in an anti-trust 
case relating to certain clauses in a contract which 
were cancelled at the request of the trial court. In 
United States v. Alaska Steamship Company, 253 
U. S. 113, an attack upon an order of the Interstate 
Commerce Commission prescribing forms for bills 
of lading was held moot because of the passage of a 
subsequent statute requiring different forms of bills 
of lading. Berry v. Davis, 242 U. S. 468, and City 
of Paducah v. Paducah Water Company, 258 Fed. 
20 (C. C. A. 6th) also held cases to be moot because 
of the repeal of the statute or ordinance assailed. 

In Alejandrino v. Quezon, 271 U. S. 528, the 
Supreme Court held a controversy moot involving 


9 


tlis right of the Philippine Senate to suspend a 
member for a term, because the term of suspension 
had expired, despite the issue remaining as to his 
right to salary during the period of suspension. 
In United States v. Anchor Coal Company, 279 
U. S. 812, a suit to set aside an order of the Com¬ 
mission fixing lake cargo rate differentials, the Su¬ 
preme Court held the cause moot upon a showing 
that compromise differentials filed by the carriers 
had replaced the rates previously approved by the 
Commission. 2 

In all of these cases the issues were held moot be¬ 
cause it would have been of no advantage to the 
complainant for the court to have granted the relief 
sought. Some of them, such as the Alaska Steam¬ 
ship Company, the Anchor Coal, and the Alejan- 
drino cases, involved administrative orders which 
had a possible operative effect after the happening 
of the event which made the cases moot. 

Petitioner claims, however, that because the Coal 
Commission intends to establish minimum prices 
again in the future and because the prices were in 
effect for a short period during the winter, the case 
is not rendered moot by the revocation of the price 
fixing orders. In support of these propositions, 
petitioner relies upon various authorities, all of 
which are plainly distinguishable. Southern Pa- 

- The facts which made the case moot are not disclosed bv 
the Supreme Court's per curiam opinion, but they are de¬ 
scribed in Mansfield, 7'he Lake Cargo Coal Rates Con- 
trorersy (Columbia University Press, 1932. pp. 124-132). 
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cific Terminal Co. v. United States, 219 U. S. 498; 
Southern Pacific Co. v. Interstate Commerce Com¬ 
mission f 219 IT. S. 433; Leonard c(‘ Leonard v. Earle, 
279 U. S. 392: and Technical Radio Laboratories v. 
Federal Radio Commission, 36 F. (2d) 111 (App. 
D. C.), all stand for the proposition that when a 
commission issues orders for a specific term, which 
orders are subject to repeated periodic renewal at 
the end of the term, the expiration of the term does 
not render the cause moot.* The rationale of these 
decisions appears in the Southern Pacific Terminal 
case, wherein the Supreme Court said (219 U. S. at 
515): 

* * * The questions involved in the 
orders of the Interstate Commerce Commis¬ 
sion are usually continuing (as are mani¬ 
festly those in the case at bar) and their con¬ 
sideration ought not to be, as they might be, 
defeated, by short term orders, capable of 
repetition, yet evading review, and- at one 
time the Government and at another time the 
carriers have their rights determined by the 
Commission without a chance of redress. 

This necessary exception to the ordinary rule as 
to moot cases has no application here. The Coal 
Commission's price orders are not of short dura- 

a The Southern Pacific cases involved orders of the Inter¬ 
state Commerce Commission which could remain in effect 
only two years without being renewed; the Leonard case 
involved a business license which had to Ik? renewed an¬ 
nually: the Technical Radio case involved a radio license 
which was required to be renewed every three months. 
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tion, subject to renewal in the same form and open 
to the same objections. What caused the orders to 
become inoperative was not time, but the affirma¬ 
tive action of the Commission in revoking them 
because of adverse judicial decisions. New orders 
will not be made until after a lengthy procedure 
which the Commission believes will not be subject 
to the criticism of that previously followed. When 
such new orders will issue and what their contents 
will be, are not now ascertainable. All that is clear 
is that the new orders, both in substance and in pro¬ 
cedure, will differ from the old and that the pri¬ 
mary issues raised in any judicial attack upon them 
will not be the same as those previously before this 
Court. 

The fact that the petitioner here has attacked 
the orders on the ground that the statute is uncon¬ 
stitutional, and that this issue will be the same when 
new price orders are established is not sufficient to 
keep alive the controversy raised by petitioner’s 
attack upon the original orders. United States v. 
Alaska Steamship Company, 253 U. S. 113, is di¬ 
rectly in point. The Interstate Commerce Commis¬ 
sion in 1919 issued an order requiring carriers to 
use certain forms of bills of lading. The order was 
attacked by the carriers. Pending appeal from the 
District Court decision, the Transportation Act of 
1920 was enacted, requiring different forms of bills 
of lading than those prescribed by the Commission 
in the order under attack. In the suit it had been 
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claimed that the Commission had no power to pre¬ 
scribe forms for bills of lading at all. This issue 
was equally applicable to the right of the Commis¬ 
sion to prescribe forms for bills of lading under 
the new statute. The Supreme Court held that the 
fact that this issue might “carry over" did not 
render the case any the less moot, saying (253 U. S. 
at 115-116): 

The Transportation Act of 1920, passed 

pending this appeal, makes it evident (and 

it is in fact conceded in the brief tiled bv 

• 

appellants) that changes will be required in 
both forms of bills of lading in order that 
they may conform to the requirements of 
the statute. We need not now discuss the 
details of these changes. It is sufficient to 
say that the act requires them as to both 
classes of bills. We are of opinion that the 
necessary effect of the enactment of this 
statute is to make the cause a moot one. In 
the appellants’ brief it is insisted that the 
power of the Commission to prescribe bills 
of lading is still existent, and lias not been 
modified by the provisions of the new law. 
But that is only one of the questions in the 
case. It is true that the determination of it 
underlies the right of the Commission to 
prescribe new forms of bills of lading, but 
it is a settled principle in this court that it 
will determine only actual matters in con¬ 
troversy essential to the decision of the par¬ 
ticular case before it. Where by an act of 
the parties, or a subsequent law, the exist- 
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ing controversy has come to an end, the case 
becomes moot and should be treated accord¬ 
ingly. However convenient it might be to 
have decided the question of the power of 
the Commission to require the carriers to 
comply with an order prescribing bills of 
lading, this court ‘‘is not empowered to de¬ 
cide moot questions or abstract propositions, 
or to declare, for the government of future 
cases, principles or rules of law which can¬ 
not affect the result as to the thing in issue 
in the ease before it. No stipulation of 
parties or counsel, whether in the case be¬ 
fore the court or in any other case, can en¬ 
large the power, or affect the duty, of the 
court in this regard/’ California v. San 
Pablo d' Tulare R. R. Co., 149 U. S. 308, 
314; United States v. Hamburg-American 
Line, 239 U. S. 466, 475, 476, and previous 
cases of this court therein cited. 

Petitioner cites Yarnell v. Hillsboro Packing Co., 
70 F. (2d) 435 (C. C. A. 4th). The court there held 
that a suit attacking orders under the Agricultural 
Adjustment Act was not moot because the Control 
Committee did not “disclaim any intention to issue 
similar orders” (orders subject to the same objec¬ 
tion) “in the immediate future.” Here the new 
orders eventuallv to be issued will not be made in 
the immediate future and will not be based upon the 
same procedure as that previously assailed. Peti¬ 
tioner also cites cases holding that the mere cessa¬ 
tion of violation of a statute by a lawbreaker does 
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not prevent the government from continuing en¬ 
forcement proceedings, and that obedience to a con¬ 
tinuing effective order of an administrative body 
does not preclude a suit to set such orders aside. 
United States v. Trans-Missouri Freight Assoeia- 
tion, 166 U. S. 290; McGrain v. Daugherty, 273 
U. S. 135; Federal Trade Commission v. Goodyear 
Tire & Rubber Co., decided May 16,1938, reversing 
92 F. (2d) 657; Louisville Cement Co. v. United 
States, 19 F. Supp. 919. These cases all stand for 
the proposition that when there is a continuing un¬ 
revoked order in effect a proceeding involving the 
validitv of such an order or the legalitv of a vio- 
lator’s conduct is not rendered moot by the mere 
fact that the violator has ceased to disobey as long 
as he can at his own volition renew his unlawful 
conduct. These principles have no application 
here. 


Finally, petitioner asserts that because the price 
fixing orders were in effect for 72 days, the court 
may still review them, even though they have been 
revoked. The argument apparently is that inas¬ 
much as the Commission has not stated that the 


orders were invalid but merelv revoked them, the 
orders might be given effect in some future pro¬ 
ceeding against persons who have violated them in 
the past. The fundamental weakness in this con¬ 
tention is that in this proceeding this Court can do 
no more than the Commission itself has already 
done—set aside the original order. For the Court 
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may only review the order of the Commission upon 
which this petition is based, and that order merely 
denied petitioner’s motion that the price-fixing 
order be set aside. 

What petitioner wishes the Court to do is to ad¬ 
vance a different reason for setting aside the order 
than that given by the Commission. Petitioner’s 
desire to secure a statement that the orders were 
invalid rather than a statement that they could not 
be given effect as the reason for revoking them 
does not establish a justiciable controversy. 

It is argued that the Commission mav still at- 
tempt to enforce its orders with respect to prices 
for coal sold or contracted to be sold while the or¬ 
ders were in effect. 4 The allegations in the peti¬ 
tion and the amendment to the petition, upon which 
this motion must be heard, do not allege that the 
Commission has threatened to enforce its orders 
since their revocation, and the fact is that the Com¬ 
mission has made no such threat. Moreover, the 
Commission could be a party to a controversy with 
respect to such a threat only if there had been vio¬ 
lations of the price-fixing orders on coal sold dur¬ 
ing that period, and there is no allegation in the 
petition or amendment that any coal was so sold. 
Petitioner cannot complain to the Commission be- 

* It is asserted that the opinion of the General Counsel 
referred to in the statement manifests such intention. A 
mere reading of the opinion (quoted in full in petitioner*.* 
‘•Reply" to the motion to dismiss) shows that this is not the 
case. 
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cause producers changed the prices fixed during 
that 72 day period; certainly the Commission can 
not now be a party to any controversy with respect 
to the price of* such coal sold in compliance with its 
orders. Petitioner does not even allege that there 
was any controversy between it and the producers 
selling to it with respect to coal sold in that period. 

Any surviving dispute between petitioner and 
producers as to how much should be paid for coal 
sold petitioner during the period prices were in 
effect is an issue incidental to that of the validity 
of the prices and one which cannot be settled in a 
proceeding against the Commission or on the pres¬ 
ent record. Such a dispute does not keep this case 
from being moot. This appears from the Ale- 
jandrino case, where the question of whether 
Alejandrino was to be paid back salary for the 
period of his suspension from the Philippine Sen¬ 
ate did not prevent the case from becoming moot. 
The Supreme Court there said (271 U. S. at 535): 

* * * We think, now that the main 

question as to the validity of the suspension 
has become moot, the incidental issue as to 
the remedy which the suspended Senator 
may have in recovery of his emoluments, if 
illegally withheld, should properly be tried 
in a separate proceeding against an execu¬ 
tive officer or officers as described. As we 
are not able to derive from the petition suf¬ 
ficient information upon which properly to 
afford such a remedy, we must treat the 
whole cause as moot and act accordingly^ 



This action on our part, of course, is without 
prejudice to a suit by Senator Alejandrino 
against the proper executive officer or com¬ 
mittee by way of mandamus or otherwise to 
obtain payment of the salary which may 
have been unlawfully withheld from him. 

The case having become moot as respects 
its main features, and the other feature 
being incidental and not in itself a proper 
subject for determination as now presented, 
further steps looking to an adjudication of 
the cause can neither be had here nor in the 
court below. 

Furthermore in the cases held moot because or¬ 
ders of the Interstate Commerce Commission were 
superseded, it would have been possible, though not 
likely, for the Commission subsequently to have 
instituted penalty proceedings for violation of its 
original orders during the period before they were 
superseded. United States v. Alaska Steamship 
Company, 253 U. S. 113; United States v. Anchor 
Coed Company, 279 U. S. 812. 

It is true that there is some language in the 
Southern Pacific cases previously referred to which 
indicates that the possibility of future private liti¬ 
gation was one of the factors inducing the Supreme 
Court not to hold the cases moot. This language 
must, of course, be read in the light of the facts of 
those cases, which, as has been pointed out, in¬ 
volved renewable short term orders and a situation 
w T here it would obviously have been unfair to have 
held the proceeding moot because of the expira- 
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tion of the order. This language has not been 
given effect by the Supreme Court in any other cir¬ 
cumstances, and would seem to go further than 
the Court itself has gone in other cases more closely 
resembling that at bar. Petitioner also relies upon 
a decision of the District Court for the Northern 
District of Ohio in Ohio Collieries Co. v. Stuart, 
290 TfTS r 1005. holding that equity would enjoin 
state officers from enforcing a statute despite their 
disclaimer of anv intention to enforce it, in view of 
the penalties contained in the law. This decision is 
clearly inconsistent with Ex parte La Prade, 289 
U. S. 444. and Spiel man Motor Sales Corp. v. 
Dodye, 295 U. S. 89, and is not entitled to any 
weight as a precedent. 

II 

The amendment to the petition raises questions not 
within the jurisdiction of this court and should be 
disallowed 

On April 26,1938, petitioner filed an amendment 
to its petition, the obvious purpose of which w r as 
to attempt to keep the case alive in the event that 
the issues raised by the original petition should be 
regarded as moot. The amendment alleged as fact 
that the Commission had revoked its price orders, 
and was proceeding to reestablish minimum prices, 
and that petitioner would be injured if the Com¬ 
mission was permitted to proceed again to estab¬ 
lish minimum prices and marketing restrictions. 
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The first prayer of the amendment requests an 
opportunity to prove before tlie Coal Commission 
the facts alleged. For purposes of these motions 
the truth of the facts alleged is, of course, admitted. 
If the petition and amended petition should be dis¬ 
missed for the reasons presented in this memoran¬ 
dum, there is no need for petitioner to prove the 
facts alleged in the amendment before the Commis¬ 
sion or elsewhere. 

The statute authorizes the courts of appeals to 
order additional evidence to be taken before the 
Commission, but only if the party applying for 
leave to adduce such additional evidence “shall 
show to the satisfaction of the court that such addi¬ 
tional evidence is material” (Section 6 (b)). No 
such showing has been or can be made here. This 
is a proceeding to review an order of the Commis¬ 
sion and not an ordinary equity suit. The allega¬ 
tion as to irreparable injury has no relevance. 

The amendment to the prayer also seeks an in¬ 
junction against the establishment by the Com¬ 
mission of any minimum prices in the future. The 
original petition herein was filed under Section 6 
(b) of the Act, which authorizes the court to review 
orders of the Commission. A nonexistent order 
cannot be treated as a reviewable order under that 
Section. The statute plainly does not give the 
court jurisdiction to enjoin the e ouiT from making 
orders in the future. Nor, even if the court were 
not sitting as a statutory court, would it have juris- 
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diction in equity to grant such an injunction. Cf. 
Myers v. Bethlehem Ship Building Corporation, 
303 U. S. 41. Furthermore, Section 6 (b) only 
provides for the review of orders issued by the Com¬ 
mission in a proceeding to which petitioner, as an 
aggrieved person, is a party. Petitioner cannot be 
either aggrieved by or a party to future proceed¬ 
ings in which no order lias vet been issued. 

The amendment attempts to change petitioner’s 
cause of action from one seeking to review a par¬ 
ticular order, pursuant to Section 6 (b) of the Act, 
to a suit in equity attacking the statute generally. 
This amendment completely alters the theory of 
the case, and should not be allowed. 

The amendment also prays for a declaratory 
judgment that the Bituminous Coal Act is not con¬ 
stitutional and that the prices previously estab¬ 
lished and revoked are void ah initio. The courts 
of appeals are not authorized to enter declaratory 
judgments in proceedings instituted under Section 
6 (b) of the Act, but only to review orders of the 
Commission. The courts are empowered to affirm, 
modify, or revoke, or to set aside such orders in 
whole or in part. In reviewing them the courts 
may have to decide whether the Act is constitu¬ 
tional. But Section 6 (b) plainly does not author¬ 
ize the issuance of sweeping declaratory judg¬ 
ments extending bevond what is necessarv to the 
review of the particular order before the court, and 
the Declaratory Judgment Act, a prior statute, can 


not be regarded as superseding the specific lan¬ 
guage of Section 6 (b) governing cases brought un¬ 
der that section. Of. Vinjinian Ry. Co. v. System 
Federation No. 40, 300 U. S. 515, 563; Callahan v. 
United Slates, 285 U. S. 515, 518; Walla Walla v. 
Walla Walla Water Co., 172 U. S. 122. 

In its reply to the Commission’s opposition to 
the allowance of the amendment, petitioner states 
that the prayer for a declaratory judgment does 
not change the nature of the proceeding inasmuch 
as the original petition contains a paragraph aver¬ 
ring that the Act is unconstitutional “and that this 
court should so declare.” But the prayer for re¬ 
lief in the original petition did not request a 
declaratory judgment, and the above phrase in the 
substantive allegations cannot be regarded as the 
basis for an entirely different cause of action from 
that raised by the remainder of the petition. If 
the original petition be looked at as a whole—in¬ 
cluding its own statement as to what it purports to 
be (p. 2) and the prayer for relief—it is obvious 
that the petitioner was alleging unconstitution¬ 
ality of the Act and urging the court to “so de¬ 
clare” as one ground for setting aside the orders 
sought to be reviewed. That was perfectly 
proper—but was entirely different from a request 
for a broad declaratory judgment as to the valid¬ 
ity of the statute apart from any reviewable order. 
We believe that the prayer for a declaratory judg¬ 
ment in the amendment is of much broader scope. 


If it is restricted in scope to that of the original 
petition, it becomes moot along with the remainder 
of the issues raised in the attack on that order. On 
the other hand, if the allegation in the original 
petition he construed as broadly as the prayer in 
the amendment, that allegation must also be treated 
as an attempt to invoke the judgment of this Court 
on a matter outside the jurisdiction granted to it 
by Section 6 (b) of the Act. 

Ill 

There is no justiciable controversy between petitioner 

and the Commission 

Petitioner is a consumer of coal. It is not sub¬ 
ject to the Bituminous Coal Act. No penalties can 
be imposed upon it under the statute. The statute 
grants it a right, as a subdivision of a state, to be 
heard before the Commission. But in view of the 
fact that it is not subject to the Act, its right to be 

heard is entirely statutory. National Labor Rcla- 

» * 

tions Board v. Pennsylvania Greyhound Lines, 
Ine., 58 S. Ct. 571. 

Thus, if we assume that petitioner may bring a 
proceeding to set aside orders of the Commission 
pursuant to Section 6 (b) of the Act, the scope of 
the proceeding is necessarily limited by Section 
6 (b). When the Commission revoked its order, 
this controversy ceased, and no justiciable contro¬ 
versy between petitioner and the Commision re¬ 
mained. Any dispute between petitioner and coal 


producers as to prices to be paid for coal sold be¬ 
tween December 16, 1937, and February 25, 1938, 
does not constitute a controversy between peti¬ 
tioner and the Commission. 

In Ash wander v. Tennessee Valley Authority, 
297 U. S. 288, the Supreme Court declared: 

The pronouncements, policies, and pro¬ 
gram of the Tennessee Valiev Authoritv and 
its directors, their motives and desires, did 
not give rise to a justiciable controversy save 
as they had fruition in action of a definite 
and concrete character constituting an ac¬ 
tual or threatened interference with the 
rights of the persons complaining. The 
judicial power does not extend to the deter¬ 
mination of abstract questions. 

***** 

Claims based merely upon “assumed po¬ 
tential invasions’* of rights are not enough 
to warrant judicial intervention. Arizona 
v. California, 283 U. S. 423, 462, 75 L. ed. 
1154,1169, 51 S. Ct. 522. 

The Act of June 14, 1934, providing for 
declaratory judgments, does not attempt to 
change the essential requisites for the ex¬ 
ercise of judicial power. By its terms, it 
applies to “cases of actual controversy.” a 
phrase which must be taken to connote a 
controversy of justiciable nature, thus ex¬ 
cluding an advisory decree upon a hypo¬ 
thetical state of facts. 

See also Aetna Life Insurance Co. v. Haworth, 300 
IT. S. 227, 240. 
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CONCLUSION 

It is respectfully submitted that the motion to 
dismiss the petition should be granted and that the 
amendment to the petition should be disallowed. 

Robert L. Stern, L . 5 

John J. Abt, 

Special Assistants to the Attorney General. 

Robert W. Knox, 

General Counsel, 

National Bituminous Coal Commission. 
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